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HARVARD 
LAW REVIEW 


VoL. LXI FEBRUARY, 1948 No. 3 


SEPARATION OF FUNCTIONS IN ADMINISTRATIVE 
AGENCIES * 


HE Administrative Procedure Act imposes requirements con- 

cerning what the Act calls “separation of functions.” * The 
main idea behind these requirements is that members of an ad- 
ministrative agency’s staff who investigate or prosecute should 
not participate in judging. The Act’s bludgeon-like provisions fall 
short for some proceedings, go too far for others, and create inor- 
dinately difficult problems of interpretation. 

Probably the worst combinations of prosecuting and judging in 
the federal administrative process occur in fraud-order cases in 
the Post Office Department and in deportation cases in the Immi- 
gration and Naturalization Service. Yet officers of these two 
agencies have recently announced their view that the combina- 
tions in these agencies are unaffected by the Act.? That the Civil 
Aeronautics Board’s public counsel, who serves as an advocate in 
a case involving an airline’s rates or practices, may, without vio- 
lating the Act, participate in making the Board’s decision is clear 
beyond doubt.* At the same time, under the literal words of the 
Act, a Social Security Board referee who is helping a claimant 


* Part Two of this article will appear in Issue No. 4. 

* For the text of the Act, see 60 STaT. 237, 5 U. S. C. A. § 1001 et seg. (Supp. 
1946). Section 5 is devoted to adjudication, and subsection (c) to separation of 
functions. 

? Delany, The Federal Administrative Procedure Act and the Post Office Depart- 
ment in THE FEDERAL ADMINISTRATIVE PROCEDURE ACT AND THE ADMINISTRATIVE 
AGENCIES 196, 204 (Warren ed. 1947) ; Carusi, The Federal Administrative Procedure 
Act and the Immigration and Naturalization Service in id. at 278, 296-97. 

* Section 5(c) provides: “This subsection shall not apply . . . to proceedings in- 
volving the validity or application of rates, facilities, or Seti: ~ public utilities or 
carriers ... .” 60 Stat. 239, 5 U.S. C. A. § roo4(c) (Supp. 1946). 
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prove his case may no longer consult investigators in the Board’s 
field office. 

The purpose of this paper is primarily to make a plea for a 
bold interpretation of the Act, an interpretation which will min- 
imize word logic, emphasize the broad congressional purpose of 
proscribing the harmful combination of inconsistent functions, 
and satisfy, in cases like those set forth above, the requirements 
of common sense. If interpretation relies too heavily on words of 
the Act and words of the legislative history, the separation-of- 
functions provisions may prove largely detrimental to all con- 
cerned. Wise interpretation of any statute must stress sound 
practical results; this statute more than most invites creative law- 
making through interpretation. 

Since satisfactory interpretation must rest on broad understand- 
ing of principal objectives, not merely on strict meaning of words, 
our approach will be, in the first installment of this article, to 
inquire into some background considerations and into some of 
the proposed or attempted solutions of the whole problem, and 
then to consider, mostly in the light of the Labor Management 
Relations Act of 1947, the central issue of internal separation 
(insulating the agency’s judging staff from those performing in- 
consistent functions) versus complete separation (putting investi- 
gators and prosecutors into an agency wholly separate from the 
judging agency). Against this background, the second installment 
will include a discussion of five main problems of interpreting 
Section 5 of the APA and the consideration of four combinations 
which the Act does not specifically prohibit, the combination with 
judging of (1) advocating, other than prosecuting, (2) instituting 
proceedings, (3) negotiating settlements, and (4) testifying. 


I. SomE BACKGROUND CONSIDERATIONS 


Perhaps the starting point is Bonham’s Case, which in 1610 
laid down the bland proposition that ‘‘no man shall be a judge 
in his own cause.” * This principle is not very helpful in solving 
modern problems of combination of functions. Probably Bon- 
ham’s Case is a part of the concept of due process. But that did 
not prevent a federal court from observing in 1941, without con- 
demnation, that the NLRB “must at times be successively or 


*8 Co. 114a, 118a (1610) (quote translated from Latin). 
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simultaneously investigator, complainant, prosecutor, trier of facts, 
declarer of law and administrator, all in the same matter.” ° 

For enlightenment about separation or combination of func- 
tions, one does not go to the case law. The most significant judi- 
cial pronouncement is that of the Supreme Court in the second 
Morgan" case. The narrow holding was that a fair hearing must 
include the right “to be fairly advised of what the Government 
proposes and to be heard upon its proposals before it issues its 
final command.” * But the Court also declared: “If in an equity 
cause, a special master or the trial judge permitted the plaintiff’s 
attorney to formulate the findings upon the evidence, conferred 
ex parte with the plaintiff’s attorney regarding them, and then 
adopted his proposals without affording an opportunity to his 
opponent to know their contents and present objections, there 
would be no hesitation in setting aside the report or decree as 
having been made without a fair hearing.” ® If this remark were 
strictly followed, the Post Office Department’s fraud-order pro- 
cedure would probably be held to deny fair hearing; yet the cases 
in which the fraud-order procedure has been challenged do not 
so hold.’° 

In 1936, an informed commentator wrote: “So far as I know, 
not a single federal decision declares or even hints that it is un- 
constitutional to combine judge with prosecutor or legislator.” 
Except for the second Morgan case, this statement still seems to 
be accurate. In FTC v. Klesner,’ though the Supreme Court 
pointed out that the Commission exercises “the functions of both 
prosecutor and judge,” the Court did not disapprove but excused 
the practice with the observation that ‘the scope of its authority 





* Berkshire Employees Ass’n v. NLRB, 121 F.2d 235, 238 (C. C. A. 3d 1941). The 
court was considering combination in the agency, not combination in particular 
individuals. 

© See Stason, Study and Research in Administrative Law, 7 Geo. Wasu. L. REv. 
684, 700 (1939). 

7 Morgan v. United States, 304 U. S. 1 (1938). 

® Td. at 18-19. 

® Id. at 19-20. 

*© Pike v. Walker, 121 F.2d 37 (App. D. C. 1941), cert. denied, 314 U. S. 625 
(1941) ; Plapao Laboratories, Inc. v. Farley, 92 F.2d 228 (App. D. C. 1937), cert. 
denied, 302 U.S. 732 (1937). 

** Caldwell, A Federal Administrative Court, 84 U. oF Pa. L. REv. 966, 975 
(1936). 
*2 280 U.S. 19 (1929). 
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is strictly limited.” 7? A pair of alien cases say that combination of 
prosecuting and judging is ‘“‘unfortunate and subject to criticism, 
yet it does not establish such unfairness as to vitiate the find- 
ings.” * One circuit court of appeals talked about combination 
of many functions in the Labor Board and said: ‘Whether it is 
wise public policy to handle certain government functions through 
such an agency is a problem for the legislative body and not for 
the courts.” ?* Another case somewhat summarily holds: “The 
statement that the Assistant United States Attorney conferred 
with the judge during the absence of other attorneys in the case, 
of itself, was not a fact showing bias and prejudice.” *® The scat- 
tered cases in the state courts are conflicting.*’ The useful ideas 
and materials on this problem lie mainly in the various official 
and unofficial studies of the administrative process and in the ex- 
perience of the agencies. 

The thinking about combination of functions has been rather 


13 980 U.S. at 27. 

14 Palmer v. Ultimo, 69 F.2d 1, 2 (C. C. A. 7th 1934) ; Reynolds v. United States 
ex rel. Dean, 68 F.2d 346 (C. C. A. 7th 1934). 

*® Berkshire Employees Ass’n v. NLRB, 121 F.2d 235, 238 (C. C. A. 3d 1941). 

*® Scott v. Beams, 122 F.2d 777, 788 (C. C. A. roth 1941), cert. denied, 315 U. S. 
809 (1942). 

*7 A thoroughly considered Kansas case holds that a judge of the Kansas Supreme 
Court may properly cast the deciding vote in a case prosecuted by the attorney 
general’s office while the judge was attorney general, where the judge “in nowise 
personally or officially took any active part.” State ex rel. Mitchell v. Sage Stores 
Co., 157 Kan. 622, 624, 143 P.2d 652, 654 (1943), 42 Micu. L. Rev. 1127 (1944). 
The Iowa court has rigorously applied to a civil service commission the idea that 
“no one . . . can both prosecute and fairly try one charged with an offense.” San- 
dahl v. Des Moines, 227 Iowa 1310, 1313, 290 N. W. 697, 698 (1940), 26 Iowa L. 
Rev. 115. A mayor’s action as “accuser, prosecutor, and judge” has been upheld on 
the rule of necessity but disapproved. Eigo v. Wheeler, 248 App. Div. 53, 57, 289 
N. Y. Supp. 34, 39 (3d Dep’t 1936). 

In Wisconsin knowledge which would disqualify a juror will not necessarily dis- 
qualify a public service commissioner. Clark v. Blochowiak, 241 Wis. 236, 5 N. W.2d 
772 (1942). In Arkansas members of a council who had already made a report 
showing fixed opinions about removal charges were held not disqualified. Boul- 
lioun v. Little Rock, 176 Ark. 489, 3 S. W.2d 334 (1928). In Rhode Island mem- 
bers of a board who had made an investigation and reported guilt could not “act 
as impartial triers.” Hanna v. Board of Aldermen, 54 R. I. 392, 397, 173 Atl. 358, 
360 (1934). And in Connecticut “the violation of proper procedure was . . . funda- 
mental” when two of the commissioners had personally investigated and had 
offered testimony. Reardon v. Dental Comm’n, 128 Conn. 116, 120, 20 A.2d 622, 
624 (1941). 

Other judicial decisions will be discussed under the title, “Combinations Not 
Prohibited by the Act,” in Part Two of this article. 
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crude in its early stages and has gradually become more refined. 
An example of what might be labeled the most naive view is a 
statement in a study supporting the report of the President’s 
Committee on Administrative Management: “The temptation for 
the [Federal Trade] Commission to decide that it has proved its 
own case must be very strong, and the businessman not un- 
naturally resents having his rights settled by an ‘interested’ tri- 
bunal. ... This double role of prosecutor and judge is played by 
the Federal Communications Commission in deciding whether to 
renew a broadcasting station license.”’*® A similar example is 
found in the 1934 report of the American Bar Association’s Com- 
mittee on Administrative Law: “When an administrative tribunal 


is charged with investigation . . . and with the preparation and 
conduct (through its own attorneys) of the very proceedings on 
which it sits in judgment . . . it is doing exactly what the ex- 


perience of the ages has demonstrated to be unwise and, indeed, 
unworkable.” *® The reason for the unsoundness of any such 
broadside condemnations is that the principle which opposes the 
combination of functions has to do with individuals, not with large 
and complex organizations. For an individual to serve as both 
advocate and judge in the same case is obviously improper, be- 
cause ‘‘A man who has buried himself in one side of an issue is 
disabled from bringing to its decision that dispassionate judgment 
which Anglo-American tradition demands of officials who decide 
questions.” 7° But it is not improper even in a criminal case for a 
large institution, the state, to prosecute through one officer, the 
prosecuting attorney, and to decide through another, the judge. 
Similarly, where the OPA, for instance, set up a group of hearing 
commissioners in an Office of Administrative Hearings, completely 
insulating them from all other activities of the agency, the cry of 
improper combination of functions was ill-taken.?? 


18 Rep. Pres. Comm. Ap. Moor. 223 (1937). The Committee itself said vaguely 
(but apparently mistakenly) of independent regulatory commissions: “the same men 
are obliged to serve both as prosecutors and as judges.” Jd. at 4o. 

*9 sg A. B. A. REP. 539, 545 (1934). From the vantage point of the following 
decade the committee’s conclusion is startling: “The committee naturally concludes 
that, so far as possible, the decision of controversies of a judicial character must be 
brought back into the judicial system.” Jd. at 540. 

2° Rep. Att’y Gen. Comm. Ap. Proc. 56 (1941). 

71 For a full description, see Brown, The Office of Administrative Hearings, 29 
Corn. L. Q. 461 (1944). But cf. Pound, The Challenge of the Administrative 
Process, 30 A. B. A. J. 121, 124 (1944). 
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At the same time, some defenders of the combination of func- 
tions were inclined during the early period toward blunted argu- 
ments which ignored many of the problem’s niceties. Thus, it has 
been argued that so long as the trial examiners and the trial attor- 
neys (the advocates) are prevented from associating or com- 
municating with each other except through the formal hearing, a 
satisfactory internal separation of functions has been accom- 
plished.?* This argument, like other simple solutions, misses the 
subtleties of attempts to achieve a proper separation, and of the 
difficulties which those attempts have encountered. | 

The ways in which incompatible functions may be fused are 
numerous and intricate,** involving far more than consultations 
between advocates and judges, and the appraisal of the practical 
consequences is often baffling. Some generalizations may be per- 
missible, such as that one who is truly an advocate should never 
be allowed to participate in judging. But more often a greater 
particularity is requisite. Combination of investigation with judg- 
ing may be bad in such prosecuting agencies as the NLRB and 
FTC, but it may be harmless and even affirmatively desirable in 
claims agencies which are as much interested in making payments 
to the deserving as in withholding payments from the undeserving 
—the Veterans Administration, the Social Security Board, the 
Railroad Retirement Board. Insulation of individuals from per- 
sonal contact with those who perform incompatible functions may 
not be enough separation; access to files containing the products 
of investigation or of advocacy might disqualify. Agency heads 
often read investigators’ reports in approving prosecutions and 
later serve as judges in the same cases. In some agencies the 
same individual has served as a prosecuting officer in one case 
and as a deciding officer in the next.2* Advocates and deciding 


22 This is roughly the position taken in Davey, Separation of Functions and the 
NLRB, 7 U. oF Cut. L. REv. 328 (1940). The view is advanced that the trial exam- 
iners “will not be biased by reading preliminary investigation reports.” Id. at 336. 
Yet no advantage from such reading is pointed out. 

23 The various specific combinations of functions will be discussed in Part Two 
of this article. 

24 The prosecuting function might contaminate the judging. One court seems 
to think that judging may in some way contaminate advocacy. In O’Carroll v. CAB, 
144 F.2d 993 (App. D. C. 1944), the man who had been trial examiner represented 
the Board as an advocate before the court. The court said: “in our opinion the 
Board was guilty of an impropriety in assigning an attorney to argue a case in which 
he had previously served as a trial examiner.” 
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officers may both serve on the staff of the same immediate 
superior — or of the same remote superior.””> A supervisor of a 
staff of advocates may give advice to the agency on questions 
of law or policy.*° Review attorneys who prepare digests of rec- 
ords for agency heads may consult prosecutors.”’ Research staffs 
may prepare studies to assist prosecutors and then advise agency 
heads on the same subject matter.*® Staff members may testify as 
experts at hearings and later give informal advice on the same 
questions to the deciding officers. The officials who try to negotiate 
settlements at pre-hearing conferences may later participate in 
the judging function, even though as negotiators they may commit 
themselves to a position or may learn facts not later introduced 
into the record. A presiding officer may have the assignment of 
developing the materials on one side, but may participate only 
as a presiding officer and not as a deciding officer. A lawyer as- 
signed the task of assuring that all significant facts on both sides 
are developed on the record may or may not be an advocate; if 
his purpose is to let the chips fall where they will, he may not be 
an advocate even though unequal representation on the two sides 
may force him to develop the materials on only one side. 

These are samples of the problem’s many facets. The first step 
in any sound analysis is to recognize that broadside condemnation 
or approval of combination of functions is likely to be the product 
of ignorance. The next step is to appreciate the need for highly 
particularized solutions. Generalizations which are sound for one 
type of activity may be nonsense for another. Each kind of com- 
bination must be examined not in the abstract or in general, but 
in the context of a particular administrative activity. 

Before the enactment of the APA, a number of proposals or 
plans were advanced to solve the problem of combined functions. 
And since the Act, Congress has provided a special solution for 


25 Having prosecutors and judges all responsible to the same general counsel was 
criticized in HENDERSON, THE FEDERAL TRADE COMMISSION 83-84 (1924), but the 
practice has since been changed. In all federal prosecuting agencies except the 
NLRB, prosecutors and judges are responsible to the same agency heads. 

26 This is recent practice in the FTC. See Att’y Gen. Comm. Ad. Proc., FTC, 
SEN. Doc. No. 186, Part 6, 76th Cong., 3d Sess. 4-5 (1940). 

27 This charge was made against the NLRB by the Smith Committee. See 4 
VERBATIM RECORD OF PROCEEDINGS OF THE HOUSE COMMITTEE INVESTIGATING LABOR 
BOARD AND WAGNER AcT 494-95 (1941). 

28 See BowMan, Pusiic ContrOoL oF LaBor RELATIONS 346 et seg. (1942). 
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the NLRB. Some of the principal ideas behind these various 
schemes are helpful in understanding and interpreting the Act.*® 

The American Bar Association’s 1944 Proposal. — The chief 
sponsor of the bill which became the Act was the American Bar 
Association. A bill drafted and approved by the Association and 
published in its Journal provided: “. . . all hearing, deciding, or 
reviewing officers shall personally consider the whole or such parts 
of the record as are cited by the parties, with no other aid than 
that of clerks or assistants who perform no other duties; and no 
such officer, clerk, or assistant shall consult with or receive oral 
or written comment, advice, data, or recommendations respecting 
any such case from other officers or employees of the agency or 
from third parties.” °° This monstrosity of draftsmanship would 
prohibit an examiner from talking about his case with his fellow 
examiner, it would prevent a commissioner from asking the exam- 
iner about demeanor of witnesses, and, literally interpreted, it 
would even prohibit conferences among the commissioners who 
are deciding the case. It would prevent the lawyer-commissioner 
from consulting a member of the accounting staff about a question 
of accounting or a member of the engineering staff about a question 
of engineering. It would prevent the medically trained officer in 
a claims agency from getting assistance on a question of law from 
the agency’s general counsel. The results of the Bar Association’s 
proposal are so unreasonable that they could hardly have been 
intended, and yet the words of the measure are quite unambiguous. 

In addition, the Association would provide that no adjudication 
shall be lawful “unless with reference to that type of proceeding 
the agency involved shall have previously and completely dele- 
gated either to one or more of its responsible officers or to one or 
more of its members all investigative and prosecuting functions 
(over which the agency or its remaining membership shall there- 
after have exercised no control or supervision) and the officers or 
members so designated shall have no part in the decision or review 
of such cases... .”°' This provision makes sense as it might 
be applied to the NLRB and FTC, and Congress has adopted sub- 


29 The history of the American Bar Association’s 1936 proposal, of the Presi- 
dent’s Committee on Administrative Management’s 1937 proposal, and of the Walter- 
Logan bill of 1940 is summarized in the splendid article by Nathanson, Separation 
of Functions within Federal Administrative Agencies, 35 ILL. L. REV. go, 902-03 
(1941). 

3° See 30 A. B. A. J. 226, 228 (1944). 31 Id. at 229. 
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stantially this broad idea for the NLRB in the new Labor Man- 
agement Relations Act. But the provision makes no sense as it 
might be applied to agencies which investigate but do not prose- 
cute. Obviously, investigators and adjudicators of the Veterans 
Administration may be properly supervised by the same Adminis- 
trator. The thorough study made on behalf of the Social Security 
Board led to the conclusion that a referee should be free to make 
any incidental investigation that might be needed, or to call upon 
field offices for additional investigation;** the Bar Association’s 
proposal was not aimed at the Social Security Board but it would 
upset carefully designed practices within that agency. Rate-fixing 
agencies, such as the ICC, FPC, CAB, and Packers and Stock- 
yards Administration, would suddenly find, to no good end, that 
a portion of their staffs would no longer be subject to their super- 
vision. 

The Majority of the Attorney General’s Committee. — The 
Senate Judiciary Committee, in reporting the bill which became 
the APA, quoted from the report of the Attorney General’s Com- 
mittee on Administrative Procedure and said: ‘This majority 
view is adopted here.” ** Representative Walter, presenting the 
bill to the House, said: ‘‘This bill follows generally the recom- 
mendations of that committee, although by a somewhat different 
route.” ** The Attorney General’s Committee, as quoted by the 
Senate Judiciary Committee, recommended that the problem of 
combined functions should be remedied “by appropriate internal 
division of labor. ... Independent hearing [officers] insulated 
from all phases of a case other than hearing and deciding will 
. . . go far toward solving this problem at the level of final deci- 
sion on review by the agency heads by permitting the views of 
the investigators and advocates to be presented only in open hear- 
ing where they can be known and met by those who may be 
adversely affected by them.” ®° 

The Committee’s recommendation involved six main features: 
(1) strengthening the power and position of the examiner, 
(2) making the examiner independent of agency control, (3) re- 
jecting the idea of complete separation (one agency to investigate 


°2 Summary of Basic Provisions, as reprinted in Att’y Gen. Comm. Ad. Proc., 
SSB, SEN. Doc. No. 10, Part 3, 77th Cong., 1st Sess. 54 (1941). 

°3 SEN Doc. No. 248, 79th Cong., 2d Sess. 25 (1946). 

34 Td. at 362. 35 Td. at 25. 
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and prosecute and a wholly separate one to adjudicate) in favor 
of the idea of internal separation, (4) empowering examiners to 
make initial decisions subject to agency review, (5) permitting 
a continuation of combined functions at the level of agency heads, 
and (6) eliminating the reviewing staffs.°° With some modifica- 
tion of detail, the Act adopts the first five points and rejects the 
sixth. 

The Committee’s recommendation sharply departed from the 
emphasis earlier in the report upon the variety of administrative 
duties and “‘the basic necessity of differing procedures for differ- 
ent types of activities.” °’ The recommendation would apply not 
only to prosecuting agencies, for which it seems especially well- 
designed, but, in general, to all cases in which hearing officers are 
used. The Act, fortunately, is not quite so undiscriminating; it 
rejects the Committee’s somewhat quixotic blanket salary pro- 
posal *° and, instead, places examiners’ salaries in the discretion 
of the Civil Service Commission; examiners need not make initial 
decisions in rule making or in determining applications for initial 
licenses; examiners and other deciding officers are not prohibited 
from consulting investigators in any rule making or in “‘determin- 


36 Rep. Att’y GEN. Comm. Ap. Proc. 43-60 (1941). 

37 Td. at 20. 

38 Td. at 46. The unsoundness of the Committee’s proposal, except for prosecut- 
ing agencies, can be readily demonstrated by concentrating upon the work of almost 
any non-prosecuting agency. For example, at the time the Committee reported, the 
ICC had in its Bureau of Formal Cases 87 examiners, all of whom had held their 
positions with the Commission for ten years or more. Only 38 were paid over $5,600 
and none over $7,500 (1940 dollars). Yet the Committee would make the minimum 
salary $7,500, thus requiring either a sudden doubling of many salaries, or a dis- 
charge of many examiners with a resultant squandering of valuable experience, or 
trying to assign experienced examiners to new duties. The Committee had no evi- 
dence that its program would be desirable for the ICC. The main purpose was to 
mitigate disadvantages of combining prosecuting and judging, but that had little 
to do with an agency which very rarely acts as a prosecutor. The Commission, 
close to the tasks of its staff, finds that an examiner whose work is checked by a 
reviewer and by other officers is more likely to produce what the Commission 
wants than a higher-grade officer whose work remains unchecked by reviewers. 
The Committee offers nothing on this except a general remark that the entrance of 
“anonymous reviewers Or memorandum writers . . . makes for loss of confidence.” 
The Committee is here thinking of other agencies, for no dissatisfaction with the 
ICC’s reviewing system came to the attention of the Committee. Although the Act 
strengthens and gives independence to ICC examiners, happily it neither prevents 
examiners from getting assistance from other members of the Commission’s staff 
nor prevents the Commission from utilizing reviewing staffs in such manner as par- 
ticular experience proves most successful. 
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ing applications for initial licenses or [in] proceedings involving 
the validity or application of rates, facilities, or practices of public 
utilities or carriers’; and, above all, the Act does not require 
elimination of reviewing staffs. 

To the extent that the Act modifies the Committee’s general 
scheme before adopting it, gains are made. Whether or not the 
Act adopts too much of what the Committee proposed is one of 
the main questions remaining for discussion. 

The Minority of the Attorney General’s Committee. — The 
minority of the Committee assert without equivocation: “in cases 
involving factual issues between the investigating or prosecuting 
agents of the Government and private parties, the same agency 
should not issue complaints, prosecute the proceedings thereunder, 
and adjudicate the cases where there is no opportunity for the 
citizen to have a readjudication by an independent tribunal. 
Here we think complete separation, with adjudication by wholly 
independent agencies, is normally to be preferred.” *? The mi- 
nority thus avoid lumping together prosecuting agencies, rate- 
fixing agencies, and claims agencies. The reasons for the proposed 
treatment of prosecuting agencies have a good deal of force: “‘So 
long as both investigators and prosecutors, on the one hand, and 
hearing and deciding officers, on the other, are subject to the same 
superior authority, there is an inevitable commingling of all these 
functions. Hearing and deciding officers cannot be wholly inde- 
pendent so long as their appointments, assignments, personnel 
records, and reputations are subject to control by an authority 
which is also engaged in investigating and prosecuting.” *° 

The Act rejects the idea of complete separation, and even spe- 
cifically provides that the requirements of Section 5(c) concerning 
separation of functions shall not apply to the agency or any mem- 
ber or members of the body comprising the agency. But the Act 
specifically prevents examiners from being “‘responsible to or sub- 
ject to the supervision or direction of any officer, employee, or 
agent engaged in the performance of investigative or prosecuting 
functions for any agency.” *t Others who participate in the decid- 
ing function may be subject to supervision by agency heads, but 
it is hardly accurate to say that Federal Trade Commissioners, 
for instance, are engaged in investigating or prosecuting. For the 

3° Rep. Att’y Gen. Comm. Ap. Proc. 208 (1941). 


40 Td. at 209. 41 69 Stat. 239, 5 U.S.C. A. § 1004(c) (Supp. 1946). 
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Commission to appoint a principal officer who supervises investi- 
gation and prosecuting is probably not incompatible with judging. 

In support of the minority proposal for complete separation in 
prosecuting agencies, the suggestion has often been advanced that, 
whatever may be the separation among individuals on an agency’s 
staff, the whole agency still remains a single unit which inspires 
the development of group loyalties, with a resulting esprit de corps 
that influences prosecutors and adjudicators in the same way. 
Such an intangible and elusive element may indeed be a substantial 
factor. Probably nearly all employees of the NLRB in the late 
’20’s and early ’40’s, both advocates and judges, were in varying 
degrees imbued with an ardor for the achievement of the basic 
policies behind the statute. But one may doubt whether zeal re- 
sults from the institutional arrangement which brings into the same 
agency both prosecuting and adjudicating functions, or whether 
zeal exists independently of such a system. The statement of the 
majority of the Attorney General’s Committee on this question 
seems persuasive: “Insofar as predispositions may exist in the 
more highly charged fields in which administrative agencies oper- 
ate, they are mainly the product of many factors of mind and 
experience, and have comparatively little relation to administra- 
tive machinery.” * 

One position of the minority seems utterly indefensible. They 
assert that deciding officers may not ‘‘consult with the agency’s 
own prosecuting attorneys, investigators, experts, and special- 
ists.” 42 Consulting with prosecuting attorneys and investigators 
is one thing. Consulting with experts and specialists who may 
have been neither prosecutors nor investigators is quite another. 
Not much understanding of the workings of a regulatory agency, 
such as the FCC, is necessary in order to see what folly it would 
be to prevent the lawyer-commissioner or the lawyer-examiner 
from consulting engineers and accountants in making decisions. 
The draftsmen of the Act were clearly wise in rejecting this part 
of the minority’s views.** 


42 Rep, Atr’y GEN. Comm. Ap. Proc. 59 (1941); see Jaffe, The Report of the 
Attorney General’s Committee on Administrative Procedure, 8 U. oF Cut. L. Rev. 
401, 427 (1941). 

43 Rep. Att’y Gen. Comm. Ap. Proc. 209 (1941). 

44 That the draftsmen rejected this view for agency heads is beyond doubt, since 
§ s(c) provides that it does not apply to agency heads. Whether or not examiners 
may consult specialists of the agency’s staff is not beyond doubt, 
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The Solicitor of the Department of Agriculture. — As a direct 
result of the Morgan cases, the Secretary of Agriculture was ad- 
vised by the Solicitor of the Department by a memorandum of 
May 11, 1939, that “the Secretary should not, in the absence of 
the adverse party or his representative, discuss the merits of the 
case with any employee of the Department who acted as an in- 
vestigator, witness, or attorney in the proceeding, or who super- 
vised the development or presentation of the particular case for 
the Department.” *° This advice would apply to rate cases under 
the Packers and Stockyards Act. 

An “investigator” in a rate case may be an accountant who 
examines financial statements and audits books and records, a 
valuation engineer, a specialist who is assigned the task of exam- 
ining newly-filed rate schedules, or a superior officer of such staff 
members. Those who develop materials before a formal proceed- 
ing is instituted are usually in the best position to advise the 
deciding officers. The organization is deprived of much of its 
effectiveness if these best-qualified individuals are barred from 
participating in the deciding function. Officers who work on the 
preliminaries of rate problems are not contaminated; they have 
nothing in common with a trial attorney for the NLRB or the 
Post Office. They study rate problems before, during, and after 
formal proceedings. The Solicitor’s advice barring anyone who 
acts as ‘‘investigator” in rate cases goes altogether too far. The 
Act rejects the Solicitor’s view, specifically providing that the 
separation-of-functions requirements do not apply to rate cases. 

The problem of the attorney who serves as advocate in a rate 
case is different. Either in a rate case or in any other case, one 
who has tried to win for one side should not participate in judging. 
The Act, however, curiously permits the advocate in a rate case to 
participate in judging.*® 

The Labor Management Relations Act, 1947.— The outcry 
against combination of prosecuting and judging has been directed 
against the NLRB more than against any other federal agency, 


*° This memorandum is set forth in Att’y Gen. Comm. Ad. Proc., Administration 
of Packers and Stockyards Act, SEN. Doc. No. 186, Part 11, 76th Cong., 3d Sess. 
37-41 (1940). The Solicitor’s view is adversely criticized in Nathanson, supra note 
29, at 932. 

46 The Solicitor’s view that a staff member who has served as witness should not 
advise deciding officers raises a spccial problem, discussed in Part Two of this article. © 
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and it is hardly surprising that the 1947 Act attempts a new solu- 
tion. A number of ideas competed for adoption, and the final 
provisions represent a compromise. One proposal *’ was to trans- 
fer all investigating and prosecuting functions to a special unit 
of the Department of Justice, to be headed by a new Assistant 
Attorney General. Some of the witnesses before congressional 
committees objected to this proposal on the ground it did not go 
far enough; for instance, one witness made the recommendation 
that all unfair-labor-practice cases should be tried directly in the 
district courts without intervention of the Board.*® The House 
measure provided for a new Board and a new Administrator, the 
latter to head an independent agency and to take over all investi- 
gating and prosecuting functions. The bill provided that not only 
the Administrator but also the head of each regional office and the 
chief legal officer in each regional office should be appointed by 
the President. The House Committee’s language was vigorous: 
“Acting as prosecutor, judge, and jury, and to all intents and pur- 
poses as its own Supreme Court insofar as its findings of fact are 
concerned, the Board seems to have found the temptation to be 
arrogant, arbitrary, and unfair irresistible.” *® The Senate bill 
provided for a seven-man Board, but made no requirement for 
separation of functions. The Conference Committee’s bill, finally 
adopted, retains the old Board, increasing its members to five, and 
provides for a General Counsel, appointed by the President for a 
four-year period, who is to exercise ‘‘general supervision” over all 
attorneys employed by the Board, other than trial examiners and 
legal assistants to Board members, and over the officers and em- 
ployees in the regional offices — the investigating and prosecuting 
staffs. The General Counsel has “final authority, on behalf of 
the Board” to investigate charges, issue complaints, and prosecute 
such complaints before the Board.”° 


47S. 360, 80th Cong., rst Sess. (1947). 

48 See Hearings before Committee on Labor and Public Welfare on S. 55 and 
S. J. Res, 22, 80th Cong., 1st Sess. 1795 (1947) (counsel for National Association 
of Manufacturers). 

49H. R. Rep. No. 245, 80th Cong., rst Sess. 25 (1947). 

°° Pub. L. No. ror, 80th Cong., rst Sess., 29 U. S. C. A. § 141 et seg. (Supp. 
July, 1947). The separation is less complete than would have been a transfer to 
the Department of Justice of investigating and prosecuting functions, along with 
staffs engaged in that work. The General Counsel is not entirely independent of the 
Board; the Act permits the Board to prescribe additional duties for him. The Con- 
ference Committee reported that no provision is made “for an independent agency 
to exercise the investigating and prosecuting functions.” H.R. Rep. No. 510, 80th 
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The new Act’s retention of a provision of the old Act seems 
to be at variance with the general intent of the new Act. A sub- 
stantial body of opinion has held that a commingling of prosecut- 
ing and judging makes administrative action more effective, and 
that where governmental goals are legitimate and are favored by 
the people’s representatives, any reasonable procedural device 
which will facilitate their accomplishment is desirable. This may 
have been the view of Congress in adopting a provision of the 
original NLRA which is carried into the new Act: “The Board 
may, by one or more of its members or by such agents or agencies 
as it may designate, prosecute any inquiry necessary to its func- 
tions in any part of the United States. A member who participates 
in such an inquiry shall not be disqualified from subsequently 
participating in a decision of the Board in the same case.” ** This 
provision may be interpreted as an adoption of the view that when 
especially militant and aggressive action is needed, an agency 
which is unhampered by too much separation is most likely to 
succeed. One commentator has said: “those forces which desire to 
destroy the Wagner Act invariably suggest the separation of the 
Board’s functions, in the belief that this would result in effective 
emasculation. I do not think they are deluded in this belief.” °” 
This view is one possible solution of our main problem. Its partial 


Cong., 1st Sess. 37 (1947). The General Counsel is given no power to appoint 
employees, but the Act provides that the Board “shall appoint an executive secre- 
tary, and such attorneys, examiners, and regional directors, and such other employees 
as it may from time to time find necessary for the proper performance of its duties.” 
Pub. L. No. 101, 80th Cong., 1st Sess., § 4(a), 29 U.S.C. A. § 154(a) (Supp. July, 
1947). Whether the power of removing investigating and prosecuting employees 
goes with the General Counsel’s power of general supervision or with the Board’s 
power of appointment, the Act does not specify. The Act itself makes no provision 
against consultation between the General Counsel and the Board as to prosecuting 
policies, but merely gives the General Counsel “final authority, on behalf of the 
board.” The Conference Committee, however, said that the General Counsel “is to 
have final authority to act in the name of, but independently of any direction, con- 
trol or review by, the Board” with respect to investigating and prosecuting. H. R. 
Rep. No. 510, 80th Cong., rst Sess. 37 (1947). 

° Pub. L. No. 101, 80th Cong., rst Sess., § 5, 29 U.S. C. A. § 155 (Supp. July 
1947). 

°* Feller, Administrative Law Investigation Comes of Age, 41 Cot. L. REv. 589, 
600 (1941). See also Mr. G. L. Patterson of the CIO, Hearings before the Com- 
mittee on Labor and Public Welfare on S. 55 and S. J. Res. 22, 80th Cong., 1st Sess. 
1558 (1947): “I think, Senator, that following the break-down of functions such 


as S. 360 contemplates would destroy the Board, make it an ineffective administra- 
tive agency.” 
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retention alongside some of the provisions of the new Act seems 
very queer. 

The new Act expresses a congressional dislike for reviewers or 
review attorneys: ‘The Board may not employ any attorneys 
for the purpose of reviewing transcripts of hearings or preparing 
drafts of opinions except that any attorney employed for assign- 
ment as a legal assistant to any Board member may for such 
Board member review such transcripts and prepare such drafts.” °° 
This sounds as though Congress wants to get rid of review attor- 
neys but realizes the impracticality of doing so. The result is that 
review attorneys may not serve the entire Board but may serve 
individual Board members. Instead of one review section, five 
are required, one for each Board member. If one “legal assistant” 
to a Board member makes a thorough study of a record and pre- 
pares a report for that one Board member, the Act seems to say 
that that report may not be used by another Board member, since 
transcripts may not be reviewed except by a legal assistant to a 
Board member “for such Board member.”’ Of course, if all five 
members are deciding a case, one member and his assistant may 
make a careful study and the other four members may rely on 
the report of the one — after the manner of the operation of per- 
haps most appellate courts. Even though the legal assistant of a 
Board member may not report to other members, presumably 
the one Board member may still report to the other members! 

The Act continues: “No trial examiner’s report shall be re- 
viewed, either before or after its publication, by any person other 
than a member of the Board or his legal assistant ....” °* This 
provision is designed to make the trial examiner’s report more per- 
sonal and less institutional, by eliminating review by supervisory 
employees in the Trial Examining Division. To the extent that 
the Board desires review of trial examiners’ reports, legal assist- 
ants of Board members may be assigned the task.*” Presumably 
all who are engaged in performing judicial functions are free to 


°° Pub. L. No. ror, 80th Cong., 1st Sess., § 4(a), 29 U. S.C. A. § 154(a) (Supp. 
July, 1947). 

°4 Ibid. 

°° Although the Act’s references to “legal assistant’ are consistently in the sin- 
gular, the Senate Committee said that “each Board member may have as many 
legal assistants of his own as [are] necessary to review transcripts and assist him 
in the drafting of the opinions on cases to which he is assigned.”’ Sen. Rep. No. 105, 
8oth Cong., rst Sess. 9 (1947). 
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consult each other about questions of law and policy —12.e., exam- 
iners may talk with each other about their cases and with Board 
members and legal assistants,°° except that ‘‘no trial examiner 
shall advise or consult with the Board with respect to exceptions 
taken to his findings, rulings, or recommendations.” °’ Of this 
the Senate Commitee said that it is ‘unfair to the parties to permit 
a trial examiner, after his findings have alternately been assailed 
and defended at public hearing, to make a final defense of his 
published determination behind the scenes.” °® If a Board member 
is struggling to find a solid basis for choosing between conflicting 
stories of two witnesses, an exception to the examiner’s finding 
will apparently prevent the Board member from consulting the 
examiner, the Board’s officer who observed the demeanor of the 
witnesses, in order to raise questions that may not have occurred 
to the examiner in writing his report. 


II. INTERNAL SEPARATION VERSUS COMPLETE SEPARATION 


By internal separation is meant an arrangement within an 
agency designed to prevent the contamination of judging with 
inconsistent functions. By complete separation is meant the 
creation of two wholly independent agencies, one for investigat- 
ing and prosecuting, the other for judging. The APA adopts the 
idea of internal separation, rejecting for all agencies the idea of 
complete separation. The Labor Management Relations Act 
moves far in the direction of complete separation of the functions 
of the NLRB. Which Act adopts the better view? 

Some conclusions seem fairly easy. The advantages of combin- 
ing functions in some agencies, with proper internal separation, 
are overwhelming. For claims agencies like the Social Security 
Board, the Railroad Retirement Board, and the Veterans Admin- 
istration, all should agree that combination in the same agency of 
such functions as investigating, developing evidence at a hearing, 


°® The report of the Senate Committee seems to overstate the Act’s requirements: 
“the committee bill prohibits any of the staff from influencing or reviewing the trial 
examiner’s report in advance of publication, thereby obviating the need for review- 
ing personnel in the Trial Examining Division.” Jbid. Nothing in the Act supports 
the word “influencing.” 

7 Pub. L. No. 101, 80th Cong., 1st Sess., § 4(a), 29 U.S.C. A. § 154(a) (Supp. 
July, 1947). 

°8 Sen. Rep. No. 105, 80th Cong., rst Sess. 10 (1947). 


This content downloaded from 192.236.36.29 on Sat, 06 Feb 2016 08:35:00 UTC 
All use subject to JSTOR Terms and Conditions 


406 HARVARD LAW REVIEW [Vol. 61 


and judging is innocuous and yet contributes to simplicity and 
economy. No one who focuses attention on these agencies is likely 
to recommend complete separation. Similarly, to permit an in- 
vestigator in a rate case to advise the adjudicator may often have 
the advantage of allowing the advice to come from the one in the 
best position to give it, and no harm is done so long as parties 
have a chance to meet whatever is considered and so long as a 
proper separation between advocates and judges is maintained. 
Expensive and needless duplication of effort would be caused by 
a complete separation for rate-fixing and other similar regulatory 
agencies. Professor Jaffe has persuasively shown that in the gen- 
eral field of rate making, “The need is for a responsible organ 
which is continually sensitive to the total area of relationships, 
which is ever alert to correct maladjustment and observe the effects 
of its action and so lay the basis for further action. This job can 
only be done well by a group of high-minded experts which can 
coordinate every stage of official activity and which has unlimited 
access to the minds of its staff at whatever stage the staff has been 
engaged.” °? Of rate making, Commissioner Benjamin makes 
similar observations: “To argue ... that justice requires the 
complete separation of the ‘prosecuting’ function from the ‘judg- 
ing’ function, Is to lose sight of the essential nature of administra- 
tive action in this field.” ®° Nice issues arise about proper arrange- 
ments for internal separation, but all informed opinion seems to 
reject complete separation for claims agencies and rate agencies. 

The real problem about complete separation concerns agencies 
whose work is largely prosecuting. Outstanding is the NLRB. 
Long before the APA, the Board had established an internal 
separation of functions. Staffs of investigators and prosecutors 
were separated from staffs of reviewers and judges administra- 
tively, intellectually, and even geographically. Board members, 
trial examiners, and review attorneys had their offices in Wash- 
ington, while the field examiners (investigators) and the trial 
attorneys (prosecutors or advocates) were subordinate to. regional 
directors in regional offices. Trial examiners entering a region to 
hear a case were carefully instructed to avoid association with staff 


°° Jaffe, The Report of the Attorney General’s Committee on Administrative 
Procedure, 8 U. or Cut. L. REv. 401, 420-21 (1941). 

°° BENJAMIN, ADMINISTRATIVE ADJUDICATION IN THE STATE OF New York 67 
(1942). 
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members of the regional office. Observers in 1939 asserted: “‘the 
relations between the Board’s examiners and its attorneys are 
ordinarily not sharply different from those existing between many 
District Judges and United States Attorneys.” ° 

Internal separation, even when the theory is perfectly executed, 
involves some combination of functions. Investigators, prosecu- 
tors, and judges all have common superiors. Members of the 
NLRB, before the new Act, necessarily had the ultimate responsi- 
bility for supervising all types of personnel. Furthermore, mem- 
bers of the Board had the final judging authority and also the 
responsibility for determining prosecuting policies. Board mem- 
bers had to consider investigators’ reports and recommendations 
with respect to prosecuting and later had to serve as judges in the 
same cases. The minority of the Attorney General’s Committee 
pointed out that internal separation could not prevent a commin- 
gling of functions,®** and even the majority of the Committee, the 
champions of internal separation, said that “internal separation 
by no means eliminates the problem of combination of functions; 
but it alters, or if wisely done may alter, its entire set and 


cast. ... Save at the level of agency heads, an internal sep- 
aration of function can afford substantially complete protec- 
tion....” ® Finally, no matter how sharp the internal separation 


may be, the belief is widespread that group loyalties and a re- 
sulting esprit de corps influence prosecutors and adjudicators in 
the same way. 

Each of these asserted shortcomings of internal separation may 
be met or mitigated by observations on the other side. Board 
supervision of investigators and prosecutors does not mean that 
Board members are in any real sense engaging in investigating 
or prosecuting. Several layers of authority separate the Board 
from trial attorneys and field examiners. True, the Board does 
examine investigators’ reports in order to approve issuance of 
complaints, but this is done only in very exceptional cases, and 
even then what the Board does corresponds roughly to a judge’s 
issuance of a temporary injunction or overruling of a demurrer. 


51 Gellhorn and Linfield, Politics and Labor Relations: An Appraisal of Criti- 
cisms of NLRB Procedure, 39 Cou. L. REv. 339, 388 (1939). 

62 Rep, Atr’y Gen. Comm. Ap. Proc. 209 (1941). 

83 Td. at 535-57. 

64 See p. 400 supra. 
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The weakness of the statement of the minority of the Attorney 
General’s Committee lies in the assumption that the members of 
the Board are “also engaged in investigating and prosecuting’’; ® 
Board members do not even engage directly in supervising the 
investigators and prosecutors. And the asserted esprit de corps 
may be attributable for the most part to factors other than com- 
bined functions. 

Even if objections to the theoretical design of internal separa- 
tion have but slight substance, charges are made that practice 
does not conform to theory. Minor blemishes do appear on the 
record. Thus, a regional director of the Board testified that a trial 
examiner “came to my office, as trial examiners are frequently 
wont to do, to get copies of the pleadings,” and a conversation 
about the case ensued between the director and the examiner.® 
The Smith Committee, from what appears to be rather scanty 
evidence, to be sure, reported: ‘‘ ‘Informal’ files containing hearsay 
and argumentative material in the form of newspaper accounts, 
editorial comment, reports of Regional Directors, Trial Exam- 
iners, litigants’ communications, complaints concerning delay, and 
similar ‘off the record’ documents were used by Review Attorneys 
in preparing their digests of cases for presentation to the Board.” * 
The Committee, however, goes on to grant that this practice had 
been changed at the time of its report. The Committee also made 
a finding that review attorneys at one time discussed cases with 
trial attorneys and regional directors.®* And yet, possibly the most 
important observation about abuses within the NLRB’s organiza- 
tion is that the Smith Committee strained so hard to find them and 
discovered so few. Occasional bad judgment and dishonesty may 
be found in all large organizations; confidence in the federal judi- 
ciary is not undermined even by criminal offenses of one or two 
judges. 

85 See note 40 supra. 

66 | VERBATIM RECORD, op. cit. supra note 27, at 258. 

87 4 id. at AQ4. 

68 See NLRB v. Ford Motor Co., 118 F.2d 766, 768 (C. C. A. 9th 1941): “It is 
obvious that the matters contained in the informal file are in the minds of the 
judicial triumvirate —the members of the Board—and it will not be presumed 
that because the attorney staff... may also have knowledge contained in such 
file that either the attorneys or the Board will make improper use of such knowl- 
edge.” The informal file contained, inter alia, investigators’ reports. 


5° Some significance may lie in the slowness of voluntary reform. In 1924, Hen- 
derson in his classic study of the FTC said: “In a large number of cases . . . the 
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Perhaps the strongest reason for complete separation is the 
widespread belief, whether or not misguided, that combining func- 
tions in the same agency is unfair despite internal separation. A 
long line of witnesses before congressional committees in 1947 
testified that the NLRB’s combination of prosecuting and judging 
was unfair.” Most of this testimony, perhaps all, seems to have 
been founded on misinformation, ignorance, or emotion. The testi- 
mony was vague and general, without support in concrete instances 
of asserted unfairness. But the point still remains that belief in 
the impropriety of the Board’s combination of functions was re- 
peatedly expressed. After all, when special students of the sub- 
ject — the President’s Committee on Administrative Management, 
and the minority of the Attorney General’s Committee — have 
assumed or found internal separation an insufficient protection, 
interests adversely affected by the Board’s activities may very 
naturally develop a deep conviction that the system of organiza- 
tion is pernicious. So long as detached and informed opinions 
differ as to what is justice, one objective in a democratic society 
is to appear to do justice. That ideal remains unrealized so long 
as significant groups, whether or not misled, firmly believe that 
justice is denied. Furthermore, a regulatory program is not likely 
to be successful without a prevailing attitude of confidence and 
co-operation on the part of the regulated parties.” 


findings, at least in the form in which they were finally adopted by the Commis- 
sion, were dictated by the trial counsel who prosecuted the case, rather than by the 
examiner who heard it judicially.’ HrNprRSoN, FEDERAL TRADE COMMISSION 85 
(1924). In 1939, Landis said: ‘‘When I went to the Federal Trade Commission [in 
1933], I found that the findings ... were... drafted by the Commission’s . . . 
prosecuting attorney. It seemed to me absolutely wrong that that should be so.” 
See Landis, Symposium on Administrative Law, 9 AM. L. ScHoot REv. 139, 181, 
183 (1939). 

7° See Hearings before the Committee on Education and Labor on H.R. 8, 725, 
880, 1095, and 1096, 80th Cong., 1st Sess. 230, I51I, 2328, 2344, 2530, 2722, 2729 
(1947). 

71 Of course, any effort to satisfy emotions of those who misunderstand must 
have its limits. The OPA, through the unusually complete independence and insula- 
tion of its Office of Administrative Hearings, achieved the kind of separation of 
prosecuting and judging which should satisfy any critic willing to observe the salient 
facts. Yet a prominent commentator wrote: “The procedure of the OPA, as set 
forth in the San Francisco report, is but one more illustration of the vice of com- 
bining the functions of investigation, prosecuting, and judging in one administrative 
organization.” Pound, The Challenge of the Administrative Process, 30 A. B. A. J. 
121, 124 (1944). For a full factual account, see Brown, The Office of Administrative 
Hearings, 29 Corn, L. Q. 461 (1944). 
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Special features of the Board’s assignment under the original 
NLRA may have contributed to the widespread belief that com- 
bination of functions in the Board has been harmful. Mr. Gerard 
D. Reilly, a former member of the Board, testifying before a 
congressional committee, expressed his complete faith in the 
Board’s judicial qualities and integrity, but regretfully referred 
to “the widely held impression that the Board is partisan.” “* He 
said that this impression ‘“‘can be explained as the inevitable out- 
come of a statute which gives employers no affirmative rights, 
imposes no duties upon employees and places upon the Board a 
duty of acting as prosecutor as well as judge. Under such circum- 
stances the staff members vested with the prosecuting functions 
tend naturally to perform their duties in cooperation with the 
complaining union and to deal with the defending employers at 
arm’s length.” *° 

Failure of the Board’s system of internal separation to win the 
confidence of significant portions of the community, even apart 
from other factors more difficult to evaluate, constitutes a strong 
reason in favor of complete separation. Consideration of possible 
disadvantages of complete separation thus becomes necessary. 

What are the reasons for combining functions? The case against 
complete separation for claims agencies and for economic regu- 
latory agencies like those which fix rates is virtually conclusive; 
therefore, the inquiry here is confined to advantages of combined 
functions for a prosecuting agency like the NLRB. The majority 
of the Attorney General’s Committee assesses “the costs which 
such a [complete] separation would entail.” ** These costs in- 
clude: (1) “‘two agencies would grow in each case where one grew 
before’; (2) loss in consistency of action as a whole; (3) increase 
of litigation and harassment to respondents; and (4) weakening 
the effectiveness of negotiations and informal settlements. 

(1) The mere increase in the number of agencies can hardly 
be considered a substantial deterrent to complete separation. Fear 
of government and considerations of economy may in one view 
argue against enlargement of the federal establishment. But to 
separate an existing agency into two independent parts, one for 


72 Hearings before the Committee on Labor and Public Welfare on S. 55 and 
S. J. Res. 22, 80th Cong., rst Sess. 2045 (1947). 

73 Ibid. 

74 Rep. Att’y Gen. Comm. Ap. Proc. 57 et seg. (1941). 
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judging and one for exercising other functions, neither augments 
power nor increases expenditures.” The President’s Committee 
on Administrative Management thought separation could be 
effected very simply: ‘‘The present commissioners as a body would 
assume the status of a judicial section. The present staff of the 
commission under a responsible administrative chief could, with a 
minimum of disruption, be molded into an administrative sec- 
tion.” ‘* Just as easy and practicable were the proposals to trans- 
fer the investigating and prosecuting functions of the NLRB to 
the Department of Justice or to an independent administrator. 
The adopted plan of transferring those functions to a semi-inde- 
pendent General Counsel does not in any objectionable sense make 
two agencies grow where one grew before. 

(2) The possible loss in consistency of action is less serious 
in the NLRB than it would be in any other agency, since the 
Board cannot even have a staff of economic advisers.“ The Com- 
mittee’s arguments on this point relate almost entirely to non- 
prosecuting agencies. Of prosecuting agencies the Committee 
says: 


. . , the practical objection . . . to isolating the adjudicatory function 
and handing it over to some independent body would not exist to the 
same extent. It would be theoretically possible to assign to one agency 
the task of investigating charges and filing complaints of statutory vio- 
lations, and to another agency the task of deciding the controversies thus 
arising. And it is undoubtedly true that agencies whose only substantial 
task is that of enforcing the prohibitions of a statute through adjudica- 
tion, especially in such controversial fields as that of unfair methods of 
business competition and labor relations, are peculiarly in danger of 
being charged with bias by those against whom the prohibitions are 
sought to be enforced.78 


Concerning prosecuting agencies, the Committee’s reliance is on 
its next two points. 


75 The great bulk of the Board’s former staff is now under the General Counsel, 
whose staff numbers 600. The Board’s staff is now only 85. 

76 Rep, Pres. Comm. Ap. Mont. 42 (1937). 

77 Congress, in its wisdom, has specifically provided that economic problems must 
be studied without the benefit of those best qualified to study them: ‘Nothing in 
this Act shall be construed to authorize the Board to appoint individuals . . . for 
economic analysis.” Pub. L. No. ror, 80th Cong., rst Sess., § 4(a), 29 U. S.C. A. 
§ 154(a) (Supp. July, 1947). 

7 Rep, Atr’y Gen. Comm. Ap. Proc. 58 (1941). 
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(3) The Committee asserts: ‘‘To create a special body whose 
single function is to prosecute will almost inevitably increase liti- 
gation and with it harassment to respondents.” ‘ This assertion, 
if borne out by experience, is serious. The Committee supports 
this proposition with two further observations: ‘First, a body 
devoted solely to prosecuting often is intent upon ‘making a 
record.’ ”’ 8° This point is of doubtful merit, because if effective 
internal separation is accomplished, prosecuting officials may be 
equally intent upon “making a record.” Neither the approval of 
the institution of proceedings by the agency heads nor their general 
power of supervision over the prosecutors is likely to motivate the 
prosecutors to take a greater interest in bringing out the truth than 
in winning the case or making a record.®* The Committee’s second 
observation is that a body devoted solely to prosecuting “must 
guess what the deciding branch will think. It can explore the 
periphery; it can try everything; and meanwhile the individual 
citizen must spend time and money before some curb can be exer- 
cised by the deciding branch.” ** This is probably the strongest 
argument that can be made against complete separation of the 
NLRB’s functions. How much weight does it deserve? 

The essential idea is that if the prosecutors are wholly sepa- 
rated from the judges and if the two groups’ opinions on law and 
policy do not coincide, respondents may be forced to defend 
against prosecutions for acts the adjudicators later hold legal, 
whereas if prosecution and judging are combined, doubtful ques- 
tions of law and policy will be determined by the adjudicators 
in advance of institution of proceedings. To this idea three partial 
answers may be given: 

First, complete separation does not shut off a procedure which 
is the equivalent of demurring to a complaint; the adjudicators 
may still pass on questions of law and policy in advance of formal 


79 Rep, AtT’y GEN. Comm. Ap. Proc. 58 (1941). 

8° Ibid. 

8! Mr. William Green testified before a congressional committee that complete 
separation of the Board’s functions would increase the number of formal decisions 
“because prosecutors naturally prefer prosecution to settlement.” Hearings before 
the Committee on Labor and Public Welfare on S. 55 and S. J. Res. 22, 80th Cong., 
Ist Sess. 1051 (1947). Perhaps experience under the new Act will prove whether or 
not that is true. Many may find it hard to believe that a high type of personnel 
would be substantially affected by such considerations. 

82 Rep. ATT’y GEN. Comm. Ap. Proc. 58 (1941). 
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hearing. This answer is only partial, because approval of institu- 
tion of proceedings reaches such questions as proper timing of 
prosecutions, withholding one prosecution until a decision in an- 
other case has been reached, making choices among a number of 
possible respondents, and avoidance of prosecutions which in some 
way may embarrass adjudicatory policies. 

The second partial answer is that even when prosecuting and 
judging are combined in the same agency, most law and much 
policy are determined by tribunals which are completely separated 
from the prosecutors — the reviewing courts. Probably the most 
significant interpretations concerning unfair labor practices are 
_ found in courts’ opinions, not in Board decisions.** In the early 
years of the Board the chief area of mystery was the scope of 
power under the commerce clause; the Board itself was powerless 
to clear up the doubt and waited nearly two years for a Supreme 
Court decision. Only after the Supreme Court had spoken did the 
prosecutors have assurance of what general activities were within 
their reach. Then the Board had to begin shooting in the dark 
not only on the precise limits of power under the commerce clause 
but on such far-reaching questions as the scope of the employer’s 
free speech in interfering with union organization,** whether an 
employer could be compelled to sign a written contract,*’ under 
what circumstances the Board might order the discharge of those 
employed to fill the places of strikers,°° what offenses of workers 
should constitute a bar to reinstatement after discriminatory dis- 
charge,®’ whether the Board may order the hiring of those who 
had never been employees but who had been discriminatorily 
refused employment,*® the power to order reinstatement of work- 
ers who have obtained substantially equivalent employment,*® 
the power to set aside contracts without making the contractors 


83 The casebooks on Labor Law by Landis and Manoff, Handler, and Frey show 
this. Law created by the Board is important in representation cases but clearly 
subordinate in unfair-labor-practice cases. But cf. Dodd, Book Review, 57 Harv. 
L. REv. 931, 933 (1944): “It is not Hughes, Stone, Frankfurter, et al., but Madden, 
Millis, Leiserson, e¢ al., who have fashioned our federal law of labor relations.” 

84 NLRB v. Virginia Elec. & Power Co., 314 U.S. 469 (1941). 

85H. J. Heinz Co. v. NLRB, 311 U. S. 514 (1941). 

86 NLRB v. Mackay Radio & Tel. Co., 304 U. S. 333 (1938). 

87 NLRB v. Fansteel Metallurgical Corp., 306 U. S. 240 (1939). 

88 Phelps Dodge Corp. v. NLRB, 313 U. S. 177 (1941). 

89 Ibid. 
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parties to the proceedings,”® the rights of supervisory employees.*! 
On all these questions and many similar ones, the Board, even 
with the combination of functions, found necessary the exercise of 
its prosecuting powers without advance knowledge of what inter- 
pretations would be eventually adopted by the courts. Yet, this 
answer, too, is only partial, because a complete separation sub- 
jects respondents to hazards of possible disagreement between 
prosecutors and administrative adjudicators in addition to hazards 
of disagreement between prosecutors and reviewing courts. Never- 
theless, since most doubtful questions of statutory interpretation 
are eventually resolved by courts, and since even with complete 
separation the adjudicators may still pass upon sufficiency of com- 
plaints at the beginning of each proceeding, the idea that complete 
separation would increase harassment of respondents loses much 
if not most of its force.*? 

The third partial answer is that under the old Labor Act ques- 
tions concerning issuance of complaints were very rarely sub- 
mitted to the Board. Mr. Reilly, a former Board member, testified 
in 1947 that “the duty of issuing complaints is so completely dele- 
gated that there is no attempt to have any coordinated adminis- 
tration.” °*? And Mr. Herzog, Chairman of the Board, testified: 


There are a very, very few cases which are brought into Washington for 
consideration and there is a set-up for that purpose, where the question 
is a close one and the region wants advice as to what to do. Those cases 
are very much the exception and even in those instances it is very rare 
that the matter comes up to the attention of the Board members, and 
then it is mostly alwavs on the matter of jurisdiction: “Should we or 
should we not go ahead with this case because of the amount of inter- 
state commerce involved?” There are a few very big cases where the 
Board is consulted; but that is not prejudicial to anybody ... .% 





°° National Licorice Co. v. NLRB, 309 U. S. 350 (1940). 

°? Packard Motor Car Co. v. NLRB, 330 U. S. 485 (1947). 

°? Of course, the reasons favoring combination are stronger when a statute is 
new than after basic interpretations have become crystallized. 

°° Hearings before the Committee on Labor and Public Welfare on S. 55 and 
S. J. Res. 22, 80th Cong., rst Sess. 2046 (1947). 

°4 Td. at 1898. Mr. Herzog further said: “In those rare instances when Wash- 
ington advice as to hearing or trial procedure is desired, a special committee con- 
sisting of the director of the field division and the associate general counsel in charge 
of field legal operations, considers and gives such advice. None of these persons par- 
ticipates or assists the Board in the decision of cases, nor do they have supervision 
or control over personnel who do.” Jd. at 1926-27. 
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It seems hard to disagree with Senator Ball’s remark to Mr. 
Herzog: ‘‘Then, I feel from your argument that you mean that 
you would not lose anything if it were separated, and that for all 
practical purposes they are separated now.” *° 

(4) The Attorney General’s Committee asserts that “‘a separa- 
tion of functions would seriously militate against what this Com- 
mittee has already noted as being, numerically and otherwise, the 
lifeblood of the administrative process — negotiations and infor- 
mal settlements. Clearly, amicable disposition of cases is far less 
likely where negotiations are with officials devoted solely to prose- 
cution and where the prosecuting officials cannot turn to the 
deciding branch to discover the law and the applicable policies.” °° 
No informed person would question that informal negotiation is 
the lifeblood of the administrative process. But would informal 
negotiation be substantially affected by complete separation? 

The prosecutors for the NLRB have always done the informal 
negotiating. The Committee’s monograph says: “The Board has 
given the regional directors full discretion in the matter of pre- 
authorization settlements.” °’ The regional directors never played 
a part in adjudication, although they were subordinate to the 
Board and subject to instructions. But it is also true that “‘a check 
is made on all cases closed in this manner to assure that the regions 
are not sanctioning settlements which are inconsistent with the 
policies of the Board.” °® This check prevented settlements the 
prosecutors might otherwise make; it did not increase the number 
of settlements. 

In some cases, of course, a recalcitrant respondent might be 
induced to settle if, although he believes he is right in holding 
out, he is forcefully told that the adjudicators will hold against 
him and that they have already indicated their view of the case. 
That any such factor as this was ever actually operative does not 
affirmatively appear, although this may be what the Committee 


95 Td. at 1808. 

°6 Rep. Att’y Gen. Comm. AD. Proc. 58-59 (1941). 

*7 Att’y Gen. Comm. Ad. Proc., NLRB, SEN. Doc. No. 10, Part 5, 77th Cong., 
Ist Sess. 7 n.32 (1941). | 

°8 Ibid. As for the idea that the prosecutors may “turn to the deciding branch 
to discover the law and the applicable policies,” the monograph reports: ‘“Occa- 
sionally a settlement agreement is submitted to the Secretary for his comments, but 
this is done only if the Regional Director is dubious about some aspect of the ar- 
rangement.” Id. at 7. 
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had in mind in saying that amicable settlement is more likely if 
the negotiators can turn to the deciding branch. Even if the 
existence of this factor were proved, as it is not, still it would 
not be an argument against complete separation, for the fairness 
of forcing settlements on this basis is at least questionable. 

All in all, it would seem that informal settlements are not likely 
to be substantially affected by complete separation. This is the 
view taken by Commissioner Benjamin: “I see no reason why the 
atmosphere should be less conducive to the desired result where 
the negotiating agency is an adversary than where it is both ad- 
versary and judge.” ®° A critic of the Committee’s report declared: 
“T think there is little to support the idea that separation de- 
creases the resort to informal disposition.” 1°° 

In addition to disadvantages of complete separation discussed 
by the Attorney General’s Committee, others (or other forms of 
statement) may be worthy of mention. Protesting against the 
Taft-Hartley bill, a group of professors and practitioners of ad- 
ministrative law emphasized the “dispersion of responsibility for 
administration” resulting from separation of functions. They said: 
“An essential advantage of regulation by the administrative proc- 
ess over regulation by the judicial process is insurance of a single, 
coordinated policy and responsibility for regulation in the field. 
. .. Under this provision, responsibility for regulation of labor 
relations is divided between the Board and the general counsel. 
The advantages of coordinated and uniform policy are ignored. 
Here again, the approach of the Taft-Hartley bill threatens the 
essence of the administrative process.” 1°! 

The strength of this statement probably lies more in its stress 
upon “single, coordinated policy” than in its fear of divided re- 
sponsibility. Divided responsibility is less to be feared than stale- 
mate on account of divided views of policy. The possibility of a 
serious breakdown of administration on account of complete sepa- 
ration is very real. Effective official action in the field of the 


°° BENJAMIN, ADMINISTRATIVE ADJUDICATION IN THE STATE oF NEw York 82 
(1942). 

10° Jaffe, The Report of the Attorney General’s Committee on Administrative 
Procedure, 8 U. oF Cut. L. Rev. 401, 426 (1941). See also Jaffe, Administrative 
Procedure Re-examined: The Benjamin Report, 56 Harv. L. Rev. 704, 712-13 
(1943). 

*°1 Statement by William Hammatt Davis and thirteen leading professors. 93 
Cong. Rec. A3162 (June 19, 1947). 
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NLRB may now be blocked at any one of three levels of author- 
ity — the General Counsel, the Board, and the reviewing courts. 
Fundamental and sustained differences between the General Coun- 
sel and the Board could produce virtual paralysis. But such a con- 
summation is both improbable and remediable; presumably, the 
responsibility would be the President’s to wield his power of re- 
moval and to appoint more congenial personnel. More probable 
is partial paralysis, limited to particular areas of disagreement. 
Such a probability is indeed intrinsic to the very idea of complete 
separation. In this respect, the system under the new Act will be 
comparable to administration of the anti-trust laws; positive re- 
sults may be blocked by either the prosecutors or the judges. That 
is the price for such advantages as may spring from complete 
separation. Those who condemn complete separation under the 
new Act should, however, remember that even an internal separa- 
tion involves paying a large part of the price of complete separa- 
tion. 

Even if net gains from relatively complete separation of the 
Labor Board’s functions could be clearly proved (as they prob- 
ably cannot), complete separation might still be definitely unde- 
sirable for other agencies. The NLRB’s problem is unique. Prob- 
ably for no other agency are the disadvantages of complete 
separation so weak or the advantages so strong. Little would be 
gained and much would be lost, for instance, from a complete 
separation of functions of the FTC or the SEC.’ Staff studies 
before, during, and after hearings are often an integral part of 
the systems of these agencies, whereas the NLRB may now em- 
ploy neither economic analysts nor review attorneys. These agen- 
cles are not hampered — at least not to the same extent — by a 


102 Complete separation would have greater disadvantages for the SEC than 
for the FTC. The SEC’s adjudications are ninety per cent applications and only 
ten per cent proceedings instituted by the Commission. See Lane and Blair-Smith, 
The SEC and the “Expeditious Settlement of Disputes,” 34 ILL. L. REv. 699, 705 
(1940). 

Mr. Herzog, testifying before the Senate Committee, said: “I do not see why the 
Federal Trade Commission, the Interstate Commerce Commission, or the SEC 
should be put on a completely different basis from the NLRB.” Hearings before the 
Committee on Labor and Public Welfare on S. 55 and S. J. Res. 22, 80th Cong., 
Ist Sess. 1896 (1947). The answer with respect to the ICC is mighty easy; although 
specific figures are unavailable, a conservative guess is that not more than one per 
cent of proceedings before the ICC are in any sense prosecutions. 
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widespread lack of confidence in their combined functions. And 
resistance to the substantive programs of these agencies is wan- 
ing, instead of waxing. Happily, no move is in the offing to try 
to extend the complete-separation experiment beyond the NLRB. 


(To be concluded. ) 
Kenneth Culp Davis. 


UNIVERSITY OF TEXAS 
SCHOOL oF LAW. 
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